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person submitting a document by fac-
simile may be required simultaneously
to serve the original and any required
copies on the office by overnight deliv-
ery service. When filing a charge, a pe-
tition in a representation proceeding,
or election objections by facsimile
transmission pursuant to this section,
receipt of the transmitted document by
the Agency constitutes filing with the
Agency. A failure to timely file or
serve a document will not be excused
on the basis of a claim that trans-
mission could not be accomplished be-
cause the receiving machine was off-
line or busy or unavailable for any
other reason.

(g) Facsimile transmissions of the
following documents will not be ac-
cepted for filing: Showing of Interest in
Support of Representation Petitions,
including Decertification Petitions;
Answers to Complaints; Exceptions or
Cross-Exceptions; Briefs; Requests for
Review of Regional Director Decisions;
Administrative Appeals from Dismissal
of Petitions or Unfair Labor Practice
Charges; Objections to Settlements;
EAJA Applications; Motions for Sum-
mary Judgment; Motions to Dismiss;
Motions for Reconsideration; Motions
to Clarify; Motions to Reopen the
Record; Motions to Intervene; Motions
to Transfer, Consolidate or Sever; or
Petitions for Advisory Opinions. Fac-
simile transmissions in contravention
of this rule will not be filed.

(h) Documents and other papers filed
through facsimile transmission shall be
served on all parties in the same way
as used to serve the office where filed,
or in a more expeditious manner, in
conformance with paragraph (a) of this
section. Thus, facsimile transmission
shall be used for this purpose whenever
possible. When a party cannot be
served by this method, or chooses not
to accept service by facsimile as pro-
vided for in paragraph (a) of this sec-
tion, the party shall be notified person-
ally or by telephone of the substance of
the transmitted document and a copy
of the document shall be served by per-
sonal service or overnight delivery
service.

[60 FR 56236, Nov. 8, 1995]

Subpart J—Certification and
Signature of Documents

§ 102.115 Certification of papers and
documents.

The executive secretary of the Board
or, in the event of his absence or dis-
ability, whosoever may be designated
by the Board in his place and stead
shall certify copies of all papers and
documents which are a part of any of
the files or records of the Board as may
be necessary or desirable from time to
time.

§ 102.116 Signature of orders.

The executive secretary or the asso-
ciate executive secretary or, in the
event of their absence or disability,
whosoever may be designated by the
Board in their place and stead is here-
by authorized to sign all orders of the
Board.

Subpart K—Records and
Information

§ 102.117 Board materials and formal
documents available for public in-
spection and copying; requests for
described records; time limit for re-
sponse; appeal from denial of re-
quest; fees for document search and
duplication; files and records not
subject to inspection.

(a)(1) The following materials are
available to the public for inspection
and copying during normal business
hours:

(i) All final opinions and orders made
in the adjudication of cases;

(ii) Administrative staff manuals and
instructions that affect any member of
the public (excepting those establish-
ing internal operating rules, guide-
lines, and procedures for the investiga-
tion, trial, and settlement of cases);

(iii) A record of the final votes of
each member of the Board in every
agency proceeding; and

(iv) A current index of final opinions
and orders made in the adjudication of
cases.

Paragraphs (a)(1) (i) through (iv) of this
section are available for inspection and
copying during normal business hours
at the Board’s offices in Washington,
DC. Paragraphs (a)(1) (ii) and (iv) of
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this section are also available for in-
spection and copying during normal
business hours at each regional, sub-
regional, and resident office of the
Board. Final opinions and orders made
by regional directors in the adjudica-
tion of representation cases pursuant
to the delegation of authority from the
Board under section 3(b) of the Act are
available to the public for inspection
and copying in the original office
where issued.

(2) Copies of forms prescribed by the
Board for the filing of charges under
section 10 or petitions under section 9
may be obtained without charge from
any regional, subregional, or resident
office of the Board.

(b)(1) The formal documents con-
stituting the record in a case or pro-
ceeding are matters of official record
and, until destroyed pursuant to appli-
cable statutory authority, are avail-
able to the public for inspection and
copying during normal business hours,
at the appropriate regional office of
the Board or at the Board’s office in
Washington, DC, as the case may be.

(2) The executive secretary shall cer-
tify copies of the formal documents
upon request made a reasonable time
in advance of need and payment of law-
fully prescribed costs.

(c)(1) Requests for the inspection and
copying of records other than those
specified in paragraphs (a) and (b) of
this section must be in writing and
must reasonably describe the record in
a manner to permit its identification
and location. The envelope and the let-
ter should be clearly marked to indi-
cate that it contains a request for
records under the Freedom of Informa-
tion Act (FOIA). The request must con-
tain a specific statement assuming fi-
nancial liability in accordance with
paragraph (d)(2) of this section for the
direct costs of responding to the re-
quest. If the request is for records in a
Regional or subregional office of the
Agency, it should be made to that Re-
gional or subregional office; if for
records in the Office of the General
Counsel and located in Washington,
DC, it should be made to the Freedom
of Information Officer, Office of the
General Counsel, Washington, DC; and
if for records in the offices of the Board
in Washington, DC, to the Executive

Secretary of the Board, Washington,
DC. Requests made to other than the
appropriate office will be forwarded to
that office by the receiving office, but
in that event the applicable time limit
for response set forth in paragraph
(c)(2)(i) of this section shall be cal-
culated from the date of receipt by the
appropriate office.

(2)(i) Within 10 working days after re-
ceipt of a request by the appropriate
office of the Agency a determination
shall be made whether to comply with
such request, and the person making
the request shall be notified in writing
of that determination. If the deter-
mination is to comply with the re-
quest, the records shall be promptly
available to the person making the re-
quest upon payment of any charges due
in accordance with the provisions of
paragraph (d)(2) of this section. If the
determination is to deny the request,
the notification shall set forth the rea-
sons therefor and the name and title or
position of each person responsible for
the denial, and shall notify the person
making the request of the right to ap-
peal the adverse determination under
the provisions of paragraph (c)(2)(ii) of
this section.

(ii) An appeal from an adverse deter-
mination made pursuant to paragraph
(c)(2)(i) of this section must be filed
within 20 working days of the receipt
by the person of the notification of the
adverse determination where the re-
quest is denied in its entirety; or, in
the case of a partial denial, within 20
working days of the receipt of any
records being made available pursuant
to the request. If the adverse deter-
mination was made in a Regional Of-
fice, a subregional office, or by the
Freedom of Information Officer, Office
of the General Counsel, the appeal
shall be filed with the General Counsel
in Washington, DC. If the adverse de-
termination was made by the Execu-
tive Secretary of the Board, the appeal
shall be filed with the Chairman of the
Board in Washington, DC. Within 20
working days after the receipt of an ap-
peal the Chairman of the Board or the
General Counsel, as the case may be,
shall make a determination with re-
spect to such appeal and shall notify
the person in writing. If the determina-
tion is to comply with the request, the
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record shall be made promptly avail-
able to the person making the request
upon receipt of payment of any charges
due in accordance with the provisions
of paragraph (d)(2) of this section. If on
appeal the denial of the request for
records is upheld in whole or in part,
the person making the request shall be
notified of the reasons for the deter-
mination, the name and title or posi-
tion of each person responsible for the
denial, and the provisions for judicial
review of that determination under the
provisions of 5 U.S.C. 552(4)(B). Even
though no appeal is filed from a denial
in whole or in part of a request for
records by the person making the re-
quest, the Chairman of the Board or
the General Counsel may, without re-
gard to the time limit for filing of an
appeal, sua sponte initiate consider-
ation of an adverse determination
under this appeal procedure by written
notification to the person making the
request. In such event the time limit
for making the determination shall
commence with the issuance of such
notification.

(iii) In unusual circumstances as
specified in this subparagraph, the
time limits prescribed in either para-
graph (c)(2) (i) or (ii) of this section
may be extended by written notice to
the person requesting the record set-
ting forth the reasons for such exten-
sion and the date on which a deter-
mination is expected to be dispatched.
No such notice or notices shall specify
a date or dates that would result in an
extension or extensions totaling more
than 10 working days with respect to a
particular request. As used in this sub-
paragraph, unusual circumstances
means, but only to the extent reason-
ably necessary to the proper processing
of the particular request:

(A) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(B) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request;

(C) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a

substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject-matter interest
therein.

(d)(1) For the purposes of this sec-
tion, the following definitions apply:

(i) Direct costs means those expendi-
tures which are actually incurred in
searching for and duplicating and, in
the case of commercial use requesters,
reviewing documents to respond to a
FOIA request.

(ii) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page
and line-by-line identification of mate-
rial within documents. Searches may
be done manually or by computer using
existing programing.

(iii) Duplication refers to the process
of making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of paper
copy, microfilm, videotape, audiotape,
or machine readable documentation
(e.g., magnetic tape or disk), among
others. The copy provided must be in a
form that is reasonably usable by re-
questers.

(iv) Review refers to the process of ex-
amining documents located in response
to a request that is for commercial use
to determine whether a document or
any portion of any document located is
permitted to be withheld. It includes
processing any documents for disclo-
sure, e.g., doing all that is necessary to
excise them and otherwise prepare
them for release.

(v) Commercial use request refers to a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial trade or
profit interests of the requester or the
person on whose behalf the request is
made.

(vi) Educational institution refers to a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, or an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(vii) Representative of the news media
refers to any person actively gathering
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news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. In the case of
‘‘freelance’’ journalists, they may be
regarded as working for a news organi-
zation if they can demonstrate a rea-
sonable expectation of publication
through that organization, even though
not actually employed by it.

(viii) Working days, as used in this
paragraph, means calendar days ex-
cepting Saturdays, Sundays, and legal
holidays.

(2) Persons requesting records from
this Agency shall be subject to a
charge of fees for the full allowable di-
rect costs of document search, review,
and duplicating, as appropriate, in ac-
cordance with the following schedules,
procedures, and conditions:

(i) Schedule of charges:
(A) For each one-quarter hour or por-

tion thereof of clerical time—$3.10.
(B) For each one-quarter hour or por-

tion thereof of professional time—$9.25.
(C) For each sheet of duplication (not

to exceed 81⁄2 by 14 inches) of requested
records—$0.12.

(D) All other direct costs of preparing
a response to a request shall be charged
to the requester in the same amount as
incurred by the Agency. Such costs
shall include, but not be limited to:
certifying that records are true copies;
sending records to requesters or receiv-
ing records from the Federal records
storage centers by special methods
such as express mail; and, where appli-
cable, the cost of conducting computer
searches for information and for pro-
viding information in electronic for-
mat.

(ii) Fees incurred in responding to in-
formation requests are to be charged in
accordance with the following cat-
egories of requesters:

(A) Commercial use requesters will
be assessed charges to recover the full
direct costs of searching for, reviewing
for release, and duplicating the records
sought. Requesters must reasonably
describe the records sought. Commer-
cial use requesters are not entitled to 2
hours of free search time nor 100 free
pages of reproduction of documents.

(B) Educational institution request-
ers will be assessed charges for the cost
of reproduction alone, excluding
charges for the first 100 pages. To be el-
igible for inclusion in this category, re-
questers must show that the request is
being made under the auspices of a
qualifying institution and that the
records are not sought for commercial
use, but are sought in furtherance of
scholarly research. Requesters must
reasonably describe the records sought.

(C) Requesters who are representa-
tives of the news media will be assessed
charges for the cost of reproduction
alone, excluding charges for the first
100 pages. To be eligible for inclusion in
this category, a requester must meet
the criteria in paragraph (d)(1)(vii) of
this section, and the request must not
be made for commercial use. In ref-
erence to this class of requester, a re-
quest for records supporting the news
dissemination function of the requester
shall not be considered to be a request
that is for commercial use. Requesters
must reasonably describe the records
sought.

(D) All other requesters, not else-
where described, will be assessed
charges to recover the full reasonable
direct cost of searching for and repro-
ducing records that are responsive to
the request, except that the first 100
pages of reproduction and the first 2
hours of search time shall be furnished
without charge. Requesters must rea-
sonably describe the records sought.

(E) Absent a reasonably based factual
showing that a requester should be
placed in a particular user category,
fees will be imposed as provided for in
the commercial use requester category.

(iii)(A) In no event shall fees be im-
posed on any requester when the total
charges are less than $5.00, which is the
Agency’s cost of collecting and process-
ing the fee itself.

(B) If the Agency has reason to be-
lieve that a requester or several re-
questers whose interests are aligned
are breaking up a request into several
smaller requests for the purpose of
evading the imposition of fees that oth-
erwise would be charged, the Agency
may, after notification, aggregate the
requests and impose fees in accordance
with the fee schedule in this section.
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(iv) Documents are to be furnished
without charge or at reduced levels if
disclosure of the information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government and is not pri-
marily in the commercial interest of
the requester.

(v) If a requester fails to pay charge-
able fees that were incurred as a result
of the Agency’s processing of the infor-
mation request, beginning on the 31st
day following the date on which the no-
tification of charges was sent, the
Agency may assess interest charges
against the requester in the manner
prescribed in section 3717 of title 31
U.S.C.

(vi) Each request for records shall
contain a specific statement assuming
financial liability, in full or to a speci-
fied maximum amount, for charges, in
accordance with paragraphs (d)(2) (i)
and (ii) of this section, which may be
incurred by the Agency in responding
to the request. If the anticipated
charges exceed the maximum limit
stated by the person making the re-
quest or if the request contains no as-
sumption of financial liability for
charges, the person shall be notified
and afforded an opportunity to assume
financial liability. The request for
records shall not be deemed received
for purposes of the applicable time
limit for response until a written as-
sumption of financial liability is re-
ceived. The Agency may require a re-
quester to make an advance payment
of anticipated fees under the following
circumstances:

(A) If the anticipated charges are
likely to exceed $250, the Agency shall
notify the requester of the likely cost
and obtain satisfactory assurance of
full payment when the requester has a
history of prompt payment of FOIA
fees, or require an advance payment of
an amount up to the full estimated
charges in the case of requesters with
no history of payment.

(B) If a requester has previously
failed to pay fees that have been
charged in processing a request within
30 days of the date when the notifica-
tion of fees was sent, the requester will
be required to pay the entire amount of
fees that are owed, plus interest as pro-

vided for in paragraph (d)(2)(v) of this
section, before the Agency will process
a further information request. In addi-
tion, the Agency may require advance
payment of fees that the Agency esti-
mates will be incurred in processing
the further request before the Agency
commences processing that request.
When the Agency acts under paragraph
(d)(2)(vi) (A) or (B) of this section, the
administrative time limits for respond-
ing to a request or an appeal from ini-
tial denials will begin to run only after
the Agency has received the fee pay-
ments required above.

(vii) Charges may be imposed even
though the search discloses no records
responsive to the request, or none not
exempt from disclosure.

(e) Subject to the provisions of
§§ 102.31(c) and 102.66(c), all fines, docu-
ments, reports, memoranda, and
records of the Agency falling within
the exemptions specified in 5 U.S.C.
552(b) shall not be made available for
inspection or copying, unless specifi-
cally permitted by the Board, its
Chairman, or its General Counsel.

(f) An individual will be informed
whether a system of records main-
tained by this Agency contains a
record pertaining to such individual.
An inquiry should be made in writing
or in person during normal business
hours to the official of this Agency des-
ignated for that purpose and at the ad-
dress set forth in a notice of a system
of records published by this Agency, in
a Notice of Systems of Government-
wide Personnel Records published by
the Office of Personnel Management,
or in a Notice of Governmentwide Sys-
tems of Records published by the De-
partment of Labor. Copies of such no-
tices, and assistance in preparing an
inquiry, may be obtained from any Re-
gional Office of the Board or at the
Board offices at 1099 14th Street, NW.,
Washington, DC 20570. The inquiry
should contain sufficient information,
as defined in the notice, to identify the
record. Reasonable verification of the
identity of the inquirer, as described in
paragraph (j) of this section, will be re-
quired to assure that information is
disclosed to the proper person. The
Agency shall acknowledge the inquiry
in writing within 10 days (excluding
Saturdays, Sundays, and legal public
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holidays) and, wherever practicable,
the acknowledgment shall supply the
information requested. If, for good
cause shown, the Agency cannot supply
the information within 10 days, the in-
quirer shall within that time period be
notified in writing of the reasons there-
for and when it is anticipated the infor-
mation will be supplied. An acknowl-
edgment will not be provided when the
information is supplied within the 10-
day period. If the Agency refuses to in-
form an individual whether a system of
records contains a record pertaining to
an individual, the inquirer shall be no-
tified in writing of that determination
and the reasons therefor, and of the
right to obtain review of that deter-
mination under the provisions of para-
graph (k) of this section.

(g) An individual will be permitted
access to records pertaining to such in-
dividual contained in any system of
records described in the notice of sys-
tem of records published by this Agen-
cy, or access to the accounting of dis-
closures from such records. The request
for access must be made in writing or
in person during normal business hours
to the person designated for that pur-
pose and at the address set forth in the
published notice of system of records.
The request for access must be made in
writing or in person during normal
business hours to the person designated
for that purpose and at the address set
forth in the published notice of system
of records. Copies of such notices, and
assistance in preparing a request for
access, may be obtained from any Re-
gional Office of the Board or at the
Board offices at 1099 14th Street, NW.,
Washington, DC 20570. Reasonable ver-
ification of the identity of the re-
quester, as described in paragraph (j) of
this section, shall be required to assure
that records are disclosed to the proper
person. A request for access to records
or the accounting of disclosures from
such records shall be acknowledged in
writing by the Agency within 10 days of
receipt (excluding Saturdays, Sundays,
and legal public holidays) and, wher-
ever practicable, the acknowledgment
shall inform the requester whether ac-
cess will be granted and, if so, the time
and location at which the records or
accounting will be made available. If
access to the record or accounting is to

be granted, the record or accounting
will normally be provided within 30
days (excluding Saturdays, Sundays,
and legal public holidays) of the re-
quest, unless for good cause shown the
Agency is unable to do so, in which
case the individual will be informed in
writing within that 30-day period of the
reasons therefor and when it is antici-
pated that access will be granted. An
acknowledgment of a request will not
be provided if the record is made avail-
able within the 10-day period. If an in-
dividual’s request for access to a record
or an accounting of disclosure from
such a record under the provisions of
this paragraph is denied, the notice in-
forming the individual of the denial
shall set forth the reasons therefor and
advise the individual of the right to ob-
tain a review of that determination
under the provisions of paragraph (k)
of this section.

(h) An individual granted access to
records pertaining to such individual
contained in a system of records may
review all such records. For that pur-
pose the individual may be accom-
panied by a person of the individual’s
choosing, or the record may be released
to the individual’s representative who
has written consent of the individual,
as described in paragraph (j) of this
section. A first copy of any such record
or information will ordinarily be pro-
vided without charge to the individual
or representative in a form comprehen-
sible to the individual. Fees for any
other copies of requested records shall
be assessed at the rate of 10 cents for
each sheet of duplication.

(i) An individual may request amend-
ment of a record pertaining to such in-
dividual in a system of records main-
tained by this Agency. A request for
amendment of a record must be in
writing and submitted during normal
business hours to the person designated
for that purpose and at the address set
forth in the published notice for the
system of records containing the
record of which amendment is sought.
Copies of such notices, and assistance
in preparing a request for amendment,
may be obtained from any Regional Of-
fice of the Board or at the Board offices
at 1099 14th Street, NW., Washington,
DC 20570. The requester must provide
verification of identity as described in
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paragraph (j) of this section, and the
request should set forth the specific
amendment requested and the reason
for the requested amendment. The
Agency shall acknowledge in writing
receipt of the request within 10 days of
receipt (excluding Saturdays, Sundays,
and legal public holidays) and, wher-
ever practicable, the acknowledgment
shall advise the individual of the deter-
mination of the request. If the review
of the request for amendment cannot
be completed and a determination
made within 10 days, the review shall
be completed as soon as possible, nor-
mally within 30 days (Saturdays, Sun-
days, and legal public holidays ex-
cluded) of receipt of the request unless
unusual circumstances preclude com-
pleting the review within that time, in
which event the requester will be noti-
fied in writing within that 30-day pe-
riod of the reasons for the delay and
when the determination of the request
may be expected. If the determination
is to amend the record, the requester
shall be so notified in writing and the
record shall be amended in accordance
with that determination. If any disclo-
sures accountable under the provisions
of 5 U.S.C. 552a(c) have been made, all
previous recipients of the record which
was amended shall be advised of the
amendment and its substance. If it is
determined that the request should not
be granted, the requester shall be noti-
fied in writing of that determination
and of the reasons therefor, and ad-
vised of the right to obtain review of
the adverse determination under the
provisions of paragraph (k) of this sec-
tion.

(j) Verification of the identification
of individuals required under para-
graphs (f), (g), (h), and (i) of this sec-
tion to assure that records are dis-
closed to the proper person shall be re-
quired by the Agency to an extent con-
sistent with the nature, location, and
sensitivity of the records being dis-
closed. Disclosure of a record to an in-
dividual in person will normally be
made upon the presentation of accept-
able identification. Disclosure of
records by mail may be made on the
basis of the identifying information set
forth in the request. Depending on the
nature, location, and sensitivity of the
requested record, a signed notarized

statement verifying identity may be
required by the Agency. Proof of au-
thorization as representative to have
access to a record of an individual shall
be in writing, and a signed notarized
statement of such authorization may
be required by the Agency if the record
requested is of a sensitive nature.

(k)(1) Review may be obtained with
respect to:

(i) A refusal, under paragraph (f) or
(l) of this section, to inform an individ-
ual if a system of records contains a
record concerning that individual,

(ii) A refusal, under paragraph (g) or
(l) of this section, to grant access to a
record or an accounting of disclosure
from such a record, or

(iii) A refusal, under paragraph (i) of
this section, to amend a record.
The request for review should be made
to the Chairman of the Board if the
system of records is maintained in the
office of a Member of the Board, the of-
fice of the Executive Secretary, the of-
fice of the Solicitor, the Division of In-
formation, or the Division of Adminis-
trative Law Judges. Consonant with
the provisions of section 3(d) of the Na-
tional Labor Relations Act, and the
delegation of authority from the Board
to the General Counsel, the request
should be made to the General Counsel
if the system of records is maintained
by an office of the Agency other than
those enumerated above. Either the
Chairman of the Board or the General
Counsel may designate in writing an-
other officer of the Agency to review
the refusal of the request. Such review
shall be completed within 30 days (ex-
cluding Saturdays, Sundays, and legal
public holidays) from the receipt of the
request for review unless the Chairman
of the Board or the General Counsel, as
the case may be, for good cause shown,
shall extend such 30-day period.

(2) If, upon review of a refusal under
paragraph (f) or (l), the reviewing offi-
cer determines that the individual
should be informed of whether a sys-
tem of records contains a record per-
taining to that individual, such infor-
mation shall be promptly provided. If
the reviewing officer determines that
the information was properly denied,
the individual shall be so informed in
writing with a brief statement of the
reasons therefor.
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(3) If, upon review of a refusal under
paragraph (g) or (l), the reviewing offi-
cer determines that access to a record
or to an accounting of disclosures
should be granted, the requester shall
be so notified and the record or ac-
counting shall be promptly made avail-
able to the requester. If the reviewing
officer determines that the request for
access was properly denied, the individ-
ual shall be so informed in writing with
a brief statement of the reasons there-
for, and of the right to judicial review
of that determination under the provi-
sions of 5 U.S.C. 552a(g)(1)(B).

(4) If, upon review of a refusal under
paragraph (i), the reviewing official
grants a request to amend, the re-
quester shall be so notified, the record
shall be amended in accordance with
the determination, and, if any disclo-
sures accountable under the provisions
of 5 U.S.C. 552a(c) have been made, all
previous recipients of the record which
was amended shall be advised of the
amendment and its substance. If the
reviewing officer determines that the
denial of a request for amendment
should be sustained, the Agency shall
advise the requester of the determina-
tion and the reasons therefor, and that
the individual may file with the Agen-
cy a concise statement of the reason
for disagreeing with the determination,
and may seek judicial review of the
Agency’s denial of the request to
amend the record. In the event a state-
ment of disagreement is filed, that
statement—

(i) Will be made available to anyone
to whom the record is subsequently
disclosed together with, at the discre-
tion of the Agency, a brief statement
summarizing the Agency’s reasons for
declining to amend the record, and

(ii) Will be supplied, together with
any Agency statements, to any prior
recipients of the disputed record to the
extent that an accounting of disclosure
was made.

(l) To the extent that portions of sys-
tem of records described in notices of
Governmentwide systems of records
published by the Office of Personnel
Management are identified by those
notices as being subject to the manage-
ment of an officer of this Agency, or an
officer of this Agency is designated as
the official to contact for information,

access, or contents of those records, in-
dividual requests for access to those
records, requests for their amendment,
and review of denials of requests for
amendment shall be in accordance with
the provisions of 5 CFR part 297, sub-
part A, § 297.101, et seq., as promulgated
by the Office of Personnel Manage-
ment. To the extent that portions of
system of records described in notices
of Governmentwide system of records
published by the Department of Labor
are identified by those notices as being
subject to the management of an offi-
cer of this Agency, or an officer of this
Agency is designated as the official to
contact for information, access, or con-
tents of those records, individual re-
quests for access to those records, re-
quests for their amendment, and re-
view of denials of requests for amend-
ment shall be in accordance with the
provisions of this rule. Review of a re-
fusal to inform an individual whether
such a system of records contains a
record pertaining to that individual
and review of a refusal to grant an in-
dividual’s request for access to a record
in such a system may be obtained in
accordance with the provisions of para-
graph (k) of this section.

(m) Pursuant to 5 U.S.C. 552a(j)(2),
the system of records maintained by
the Office of the Inspector General of
the National Labor Relations Board
that contains Investigative Files shall
be exempted from the provisions of 5
U.S.C. 552a, except subsections (b),
(c)(1) and (2), (e)(4)(A) through (F),
(e)(6), (7), (9), (10), and (11), and (i), and
29 CFR 102.117(c), (d), (f), (g), (h), (i), (j)
and (k), insofar as the system contains
investigatory material compiled for
criminal law enforcement purposes.

(n) Pursuant to 5 U.S.C. 552a(k)(2),
the system of records maintained by
the Office of the Inspector General of
the National Labor Relations Board
that contains the Investigative Files
shall be exempted from 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and
(I), and (f) and 29 CFR 102.117 (c), (d),
(f), (g), (h), (i), (j), and (k), insofar as
the system contains investigatory ma-
terial compiled for law enforcement
purposes not within the scope of the
exemption at 29 CFR 102.117(m).
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(o) Privacy Act exemptions contained
in paragraphs (m) and (n) of this sec-
tion are justified for the following rea-
sons:

(1) 5 U.S.C. 552a(c)(3) requires an
agency to make the accounting of each
disclosure of records available to the
individual named in the record at his/
her request. These accountings must
state the date, nature, and purpose of
each disclosure of a record and the
name and address of the recipient. Ac-
counting for each disclosure would
alert the subjects of an investigation
to the existence of the investigation
and the fact that they are subjects of
the investigation. The release of such
information to the subjects of an inves-
tigation would provide them with sig-
nificant information concerning the
nature of the investigation and could
seriously impede or compromise the in-
vestigation, endanger the physical
safety of confidential sources, wit-
nesses, law enforcement personnel, and
their families and lead to the improper
influencing of witnesses, the destruc-
tion of evidence, or the fabrication of
testimony.

(2) 5 U.S.C. 552a(c)(4) requires an
agency to inform any person or other
agency about any correction or nota-
tion of dispute made by the agency in
accordance with subsection (d) of the
Act. Since this system of records is
being exempted from subsection (d) of
the Act, concerning access to records,
this section is inapplicable to the ex-
tent that this system of records will be
exempted from subsection (d) of the
Act.

(3) 5 U.S.C. 552a(d) requires an agency
to permit an individual to gain access
to records pertaining to him/her, to re-
quest amendment to such records, to
request a review of an agency decision
not to amend such records, and to con-
test the information contained in such
records. Granting access to records in
this system of records could inform the
subject of an investigation of an actual
or potential criminal violation, of the
existence of that investigation, of the
nature and scope of the information
and evidence obtained as to his/her ac-
tivities, or of the identity of confiden-
tial sources, witnesses, and law en-
forcement personnel and could provide
information to enable the subject to

avoid detection or apprehension.
Granting access to such information
could seriously impede or compromise
an investigation, endanger the physical
safety of confidential sources, wit-
nesses, law enforcement personnel, and
their families, lead to the improper in-
fluencing of witnesses, the destruction
of evidence, or the fabrication of testi-
mony, and disclose investigative tech-
niques and procedures. In addition,
granting access to such information
could disclose classified, security-sen-
sitive, or confidential business infor-
mation and could constitute an unwar-
ranted invasion of the personal privacy
of others.

(4) 5 U.S.C. 552a(e)(1) requires each
agency to maintain in its records only
such information about an individual
as is relevant and necessary to accom-
plish a purpose of the agency required
by statute or by executive order of the
President. The application of this pro-
vision could impair investigations and
law enforcement because it is not al-
ways possible to detect the relevance
or necessity of specific information in
the early stages of an investigation.
Relevance and necessity are often ques-
tions of judgment and timing, and it is
only after the information is evaluated
that the relevance and necessity of
such information can be established. In
addition, during the course of the in-
vestigation, the investigator may ob-
tain information which is incidental to
the main purpose of the investigative
jurisdiction of another agency. Such
information cannot readily be seg-
regated. Furthermore, during the
course of the investigation, the inves-
tigator may obtain information con-
cerning the violation of laws other
than those which are within the scope
of his/her jurisdiction. In the interest
of effective law enforcement, OIG in-
vestigators should retain this informa-
tion, since it can aid in establishing
patterns of criminal activity and can
provide valuable leads for other law en-
forcement agencies.

(5) 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly
from the subject individual when the
information may result in adverse de-
terminations about an individual’s
rights, benefits, and privileges under

VerDate 25<JUN>98 10:38 Jul 14, 1998 Jkt 179108 PO 00000 Frm 00082 Fmt 8010 Sfmt 8010 Y:\SGML\179108T.XXX pfrm01 PsN: 179108T



89

National Labor Relations Board § 102.117

Federal programs. The application of
this provision could impair investiga-
tions and law enforcement by alerting
the subject of an investigation, thereby
enabling the subject to avoid detection
or apprehension, to influence witnesses
improperly, to destroy evidence, or to
fabricate testimony. Moreover, in cer-
tain circumstances the subject of an
investigation cannot be required to
provide information to investigators
and information must be collected
from other sources. Furthermore, it is
often necessary to collect information
from sources other than the subject of
the investigation to verify the accu-
racy of the evidence collected.

(6) 5 U.S.C. 552a(e)(3) requires an
agency to inform each person whom it
asks to supply information, on a form
that can be retained by the person, of
the authority under which the informa-
tion is sought and whether disclosure
is mandatory or voluntary; of the prin-
cipal purposes for which the informa-
tion is intended to be used; of the rou-
tine uses which may be made of the in-
formation; and of the effects on the
person, if any, of not providing all or
any part of the requested information.
The application of this provision could
provide the subject of an investigation
with substantial information about the
nature of that investigation that could
interfere with the investigation. More-
over, providing such a notice to the
subject of an investigation could seri-
ously impede or compromise an under-
cover investigation by revealing its ex-
istence and could endanger the phys-
ical safety of confidential sources, wit-
nesses, and investigators by revealing
their identities.

(7) 5 U.S.C. 552a(e)(4) (G) and (H) re-
quire an agency to publish a FEDERAL
REGISTER notice concerning its proce-
dures for notifying an individual, at
his/her request, if the system of records
contains a record pertaining to him/
her, how to gain access to such a
record and how to contest its content.
Since this system of records is being
exempted from subsection (f) of the
Act, concerning agency rules, and sub-
section (d) of the Act, concerning ac-
cess to records, these requirements are
inapplicable to the extent that this
system of records will be exempt from
subsections (f) and (d) of the Act. Al-

though the system would be exempt
from these requirements, OIG has pub-
lished information concerning its noti-
fication, access, and contest procedures
because, under certain circumstances,
OIG could decide it is appropriate for
an individual to have access to all or a
portion of his/her records in this sys-
tem of records.

(8) 5 U.S.C. 552a(e)(4)(I) requires an
agency to publish a FEDERAL REGISTER
notice concerning the categories of
sources of records in the system of
records. Exemption from this provision
is necessary to protect the confiden-
tiality of the sources of information, to
protect the privacy and physical safety
of confidential sources and witnesses,
and to avoid the disclosure of inves-
tigative techniques and procedures. Al-
though the system will be exempt from
this requirement, OIG has published
such a notice in broad generic terms.

(9) 5 U.S.C. 552a(e)(5) requires an
agency to maintain its records with
such accuracy, relevance, timeliness,
and completeness as is reasonably nec-
essary to assure fairness to the individ-
ual in making any determination about
the individual. Since the Act defines
‘‘maintain’’ to include the collection of
information, complying with this pro-
vision could prevent the collection of
any data not shown to be accurate, rel-
evant, timely, and complete at the mo-
ment it is collected. In collecting infor-
mation for criminal law enforcement
purposes, it is not possible to deter-
mine in advance what information is
accurate, relevant, timely, and com-
plete. Facts are first gathered and then
placed into a logical order to prove or
disprove objectively the criminal be-
havior of an individual. Material which
seems unrelated, irrelevant, or incom-
plete when collected can take on added
meaning or significance as the inves-
tigation progresses. The restrictions of
this provision could interfere with the
preparation of a complete investigative
report, thereby impeding effective law
enforcement.

(10) 5 U.S.C. 552a(e)(8) requires an
agency to make reasonable efforts to
serve notice on an individual when any
record on such individual is made
available to any person under compul-
sory legal process when such process
becomes a matter of public record.
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Complying with this provision could
prematurely reveal an ongoing crimi-
nal investigation to the subject of the
investigation.

(11) 5 U.S.C. 552a(f)(1) requires an
agency to promulgate rules which shall
establish procedures whereby an indi-
vidual can be notified in response to
his/her request if any system of records
named by the individual contains a
record pertaining to him/her. The ap-
plication of this provision could im-
pede or compromise an investigation or
prosecution if the subject of an inves-
tigation were able to use such rules to
learn of the existence of an investiga-
tion before it could be completed. In
addition, mere notice of the fact of an
investigation could inform the subject
and others that their activities are
under or may become the subject of an
investigation and could enable the sub-
jects to avoid detection or apprehen-
sion, to influence witnesses improp-
erly, to destroy evidence, or to fab-
ricate testimony. Since this system
would be exempt from subsection (d) of
the Act, concerning access to records,
the requirements of subsection (f)(2)
through (5) of the Act, concerning
agency rules for obtaining access to
such records, are inapplicable to the
extent that this system of records will
be exempted from subsection (d) of the
Act. Although this system would be ex-
empt from the requirements of sub-
section (f) of the Act, OIG has promul-
gated rules which establish agency pro-
cedures because, under certain cir-
cumstances, it could be appropriate for
an individual to have access to all or a
portion of his/her records in this sys-
tem of records.

(12) 5 U.S.C. 552a(g) provides for civil
remedies if an agency fails to comply
with the requirements concerning ac-
cess to records under subsections (d)(1)
and (3) of the Act; maintenance of
records under subsection (e)(5) of the
Act; and any other provision of the
Act, or any rule promulgated there-
under, in such a way as to have an ad-
verse effect on an individual. Since this
system of records would be exempt
from subsections (c)(3) and (4), (d),
(e)(1), (2), and (3) and (4)(G) through (I),
(e)(5), and (8), and (f) of the Act, the
provisions of subsection (g) of the Act
would be inapplicable to the extent

that this system of records will be ex-
empted from those subsections of the
Act.

(p) Pursuant to 5 U.S.C. 552a(k)(2),
the system of records maintained by
the NLRB containing Agency Discipli-
nary Case Files (Nonemployees) shall
be exempted from the provisions of 5
U.S.C. 552a (c)(3), (d), (e)(1), (e)(4) (G),
(H), and (I), and (f) insofar as the sys-
tem contains investigatory material
compiled for law enforcement purposes
other than material within the scope of
5 U.S.C. 552a(j)(2).

(q) The Privacy Act exemption set
forth in paragraph (p) of this section is
claimed on the ground that the re-
quirements of subsections (c)(3), (d),
(e)(1), (e)(4) (G), (H), and (I), and (f) of
the Privacy Act, if applied to Agency
Disciplinary Case Files, would seri-
ously impair the ability of the NLRB
to conduct investigations of alleged or
suspected violations of the NLRB’s
misconduct rules, as set forth in para-
graphs (o) (1), (3), (4), (7), (8), and (11) of
this section.

[40 FR 7290, Feb. 19, 1975, as amended at 53
FR 10872, Apr. 4, 1988; 58 FR 42235, Aug. 9,
1993; 60 FR 32587, June 23, 1995; 61 FR 13765,
Mar. 28, 1996; 61 FR 65183, Dec. 11, 1996]

§ 102.118 Present and former Board
employees prohibited from produc-
ing files, records, etc., pursuant to
subpoena ad testificandum or sub-
poena duces tecum; prohibited from
testifying in regard thereto; produc-
tion of witnesses’ statements after
direct testimony.

(a)(1) Except as provided in § 102.117 of
these rules respecting requests cog-
nizable under the Freedom of Informa-
tion Act, no present or former Regional
Director, field examiner, administra-
tive law judge, attorney, specially des-
ignated agent, General Counsel, Mem-
ber of the Board, or other officer or em-
ployee of the Agency shall produce or
present any files, documents, reports,
memoranda, or records of the Board or
of the General Counsel, whether in re-
sponse to a subpoena duces tecum or
otherwise, without the written consent
of the Board or the Chairman of the
Board if the document is in Washing-
ton, DC, and in control of the Board; or
of the General Counsel if the document
is in a Regional Office of the Agency or
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